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Introduction

On 16 December 2015, the Indian Cabinet approved a new model text 
for India’s bilateral investment treaties (BITs). Over the next few years, 
India will rely on this text when negotiating, or renegotiating, all bilateral 
investment agreements and investment chapters in free trade agree-
ments. Significantly, this revised text embodies a fundamental rethink 
of some of the most hallowed principles underpinning today’s interna-
tional investment agreements (IIA) regime, including the Most Favoured 
Nation principle and the automatic resort to international arbitration 
to resolve investor-state disputes. Interestingly, India has narrowed the 
rights and protections it is willing to offer foreign direct investors when 
disputes arise, even as it intensifies its effort to attract them. 

India: One amongst Many

As UNCTAD’s World Investment Report 2015 (UNCTAD, 2015a) highlights, 
India is not alone. More and more countries are similarly reconsider-
ing the commitments they are willing to make in their international 
investment agreements. All are motivated by the same compulsion: 
to protect themselves against the unforeseen litigatory overreach 
enabled by some standard IIA provisions. Though such agreements are 
only signed between states, in practice they give treaty rights to foreign 
investors, a growing number of which are suing host governments for 
perceived breaches of treaty provisions. 

In fact, this past decade, treaty-based foreign investor arbitrations 
against host states have tripled, from just over 200 in 2005 to 668 in 
2015 (UNCTAD, 2015b), marring the corresponding global surge in 
foreign direct investment from US$11 trillion to US$26 trillion (UNCTAD, 
2015a). As a result, many host states are finding themselves constrained 
from making policy in the best national interest (Basedow, 2015; 
Hodgson, 2015; Perrone & de Cerqueira César, 2015; Sauvant & Ortino, 
2013; UNCTAD, 2015a). Moreover, BITs’ grant of international arbitration 
rights to foreign investors renders developing country governments 
vulnerable to expensive overseas litigation.

Seventy percent of these cases are against developing and transition 
economies; 80 percent have been filed by developed country inves-
tors (UNCTAD, 2015a). Typically, they protest a cancellation or breach of 
investment contract (29 percent) and the revocation or refusal to grant 
a license (8 percent). Another major trigger is sudden legislative change 
(25 percent). Other principal issues include direct expropriation or 

seizure of investment (15 percent), tax-related complaints (11 percent), 
and abusive treatment or failure to protect investment (7 percent). A 
number of cases also relate to judicial acts or omissions, withdrawal 
of incentives, freezing of bank accounts, sovereign debt restructuring, 
damage from armed conflict, and interference with management of an 
investment (UNCTAD, 2015b).

Although 36 percent of the 429 concluded cases ruled in favour of the 
host country and just 27 percent in favour of the investor (UNCTAD, 
2015b), claims and awards are high for developing countries (UNCTAD, 
2015a). This is so even in the 26 percent of cases settled through arbitra-
tion (UNCTAD, 2015b). This is partly because investors, particularly 
from industrialized countries, are considerably more fluent and better-
resourced in filing international arbitration cases. On average, investors 
claimed US$1.1 billion in damages1, and tribunals awarded US$575 
million in damages2. In 65 cases (15 percent), they claimed well over 
US$1 billion, with US$40 billion being the highest award made thus far 
(UNCTAD, 2015a).

Claims and awards are also sizeable because cases have tended to 
concentrate in capital intensive sectors. Two-thirds of the 668 known 
cases relate to public utilities and services, one-fifth to mining, petro-
leum and natural gas extraction, and only one-seventh to manufac-
turing. Power and gas account for the bulk (29 percent) of the service 
sector claims, followed by financial services (12 percent), telecom (8 
percent), real estate and civil engineering (both 7 percent). A rash of 
cases is also seen in water and waste services (both 4 percent), and air 
transport and warehousing (both 3 percent) (UNCTAD, 2015b).

What Has Triggered India’s Rethink?

A closer look at India’s experience explains its move to redraft principal 
provisions in its model BIT text. Firstly, India has had 16 investor-state 
dispute cases filed against it since 20003. Though this is lower than those 
against most other global top-ten ISDS respondents, including Canada 
(Figure 1), India’s worry is that the 89 international investment agree-
ments it has signed render it highly vulnerable to expensive litigation 
(Singh, 2015a), in which disputants can often have an unfair advantage. 
This is because India’s agreements are based on a model text written in 
1993, which is no longer in keeping with today’s realities. 

India first realised this when White Industries Australia (WIAL) won an 
international arbitration award against Coal India, the country’s largest 
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public sector miner, in 2012 (Ranjan, 2012). It was the first time that 
such an award had been issued against India, which had succeeded in 
settling all nine earlier treaty-based claims against it.4

Landmark ISDS Cases in India

The White Industries Australia versus Coal India Case 

In 1989, Coal India contracted White Industries Australia to supply 
mining machinery and develop a coal mine, and promised to pay 
approximately A$206.6 million (Brower et al., 2011). Once the mine was 
in operation, a dispute arose between the two entities, with Coal India 
withholding WIAL’s performance bonus and encashing its bank guaran-
tee citing poor production. In 1999, WIAL sought recourse from the 
International Chamber of Commerce’s International Court of Arbitra-
tion, which ruled that it was entitled to recover its bonus of A$2.28 
million and its bank guarantee of A$2.77 million, but it must pay Coal 
India a penalty of A$969,060 for under-production (Brower et al., 2011).

However, WIAL could not get Coal India to pay due to protracted delays 
in India’s legal process. So, it filed a case under the India-Australia BIT, 
arguing that India’s judicial delay contravened key treaty provisions, 
including the right to fair and equitable treatment, free transfer of 
funds, protection against expropriation, and the guarantee of an effec-
tive means to enforce rights and assert claims. In keeping with BIT 
procedure, an international tribunal heard the case and ruled in 2011. 
It dismissed WIAL’s complaints relating to free and equitable treatment, 
free transfer of funds and expropriation. But it granted WIAL an award 
of over A$4 million with interest, and related court fees, conceding that 
India’s failure to enable it to enforce its rights breached this country’s BIT 
obligations to Australia (Brower et al., 2011). 

Most pertinently, WIAL won this case by reaching into India’s BIT with 
Kuwait, using the Most Favoured Nation provision in its treaty with 
Australia (Singh, 2015b). This was because the India-Australia BIT 
contained no clause guaranteeing investors an effective means of 
enforcement. But it promised most favoured nation treatment, which 
it gave Australian investors the right to be treated at par with investors 

from those countries India had signed similar agreements with. Since 
the India-Kuwait BIT promised Kuwaiti investors an effective means of 
asserting claims and enforcing rights with respect to investment, WIAL’s 
lawyers strategically harnessed this clause in WIAL’s favour (Singh, 
2015b). 

The 2G Scam 

A few months later came the collective threat of international litigation 
stemming from the ‘2G Scam,’ in which collusion was discovered in the 
grant of telecom licenses in 2008. After some years of hearings, in 2012 
the Indian Supreme Court canceled 122 of these licenses on grounds of 
corruption. The most affected foreign firms threatened to invoke India’s 
bilateral investment agreements, if they were not properly and quickly 
compensated. All argued that the sudden cancellation of these 122 
licenses contravened India’s BIT commitment to fully protect and not 
expropriate investments, even though corruption had been established. 

The Vodafone Case 

In 2014, when India had already begun to seriously rethink the commit-
ments it was making in its international investment agreements, 
Vodafone—its largest telecom investor—filed a treaty-based claim 
against it. Vodafone, already disputing a US$3 billion tax claim by the 
Indian Government, held that India’s plan to retrospectively open tax 
cases was a breach of the country’s BIT obligations and a denial of 
justice (Varman, 2012). 

Other global companies similarly engaged in tax disputes with the 
Indian Government are considering recourse via India’s international 
investment agreements. 

The Principal Modifications in India’s Model BIT

The modifications that India has made in its model BIT appear to be 
intended as much to protect the government’s policy space, as to 
prevent foreign direct investors from “treaty shopping” for favourable 
provisions that protect them even when at fault. The following sections 
describe the principal changes.

Treaty Rights and Protections Only for Genuine Foreign Direct Investors 

From now on, India’s international investment agreements will benefit 
only real foreign direct investors that contribute to long-term econom-
ic development and fully comply with Indian laws (Singh, 2015c). For 
this reason, the new model BIT stipulates that India only commits to 
protecting foreign direct investors with real and substantial business 
operations in the country, characterized by a large and long-term 
commitment of capital, the assumption of entrepreneurial risk, a signifi-
cant number of employees, a noticeable contribution to development, 
and a transfer of technological knowhow (Government of India, 2015). 
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Moreover, only investors with majority control in a locally-invested 
enterprise, and with direct control in its policy decisions and directorial/
management appointments, will have treaty rights. 

In contrast, India’s earlier model BIT gave treaty rights to firms with 
any kind of asset in the country, including moveable and immovable 
property, shares, debentures, financial contracts, intellectual property 
rights, and business concessions, even if their business presence was 
minimal (Singh, 2015c).

Clear Responsibilities for Investors and Their Home States 

After delineating India’s duty to protect investors and their investments, 
India’s model text also places responsibilities on both investors and 
their home states to ensure responsible corporate conduct and inclu-
sive and sustainable growth in its territory (Singh, 2015c). It stipulates, 
for instance, that “investors and their enterprises operating within its 
territory of each Party shall endeavour to voluntarily incorporate inter-
nationally recognized standards of corporate social responsibility in 
their practices and internal policies, such as statements of principle that 
have been endorsed or are supported by the Parties. These principles 
may address issues such as labour, the environment, human rights, 
community relations and anti-corruption” (Government of India, 2015). 
Moreover, “an investor shall provide such information as the Parties 
may require concerning the investment in question and the corporate 
history and practices of the investor, for purposes of decision making 
in relation to that investment or solely for statistical purposes” (Govern-
ment of India, 2015).

In particular, signatory home states are required to act against investors 
found to be violating Indian laws.

Elimination of “Most Favoured Nation” Clause

India’s new framework has excised the “Most Favoured Nation” provision, 
for reasons that the White Industries Australia case makes clear. Though 
it grants foreign firms treatment on par with domestic ones, it commits 
to do so only in like circumstances. The new text does away with the 
‘umbrella clause,’ in which the breach of a routine investment contract 
between an Indian public sector entity and an investor can be consid-
ered a violation of a BIT (Singh, 2015c). Also absent is a clause prohibiting 
India from unilaterally changing laws and regulations that might impact 
an investment project from the signatory country (Singh, 2015).

International Arbitration Only as the Last Resort

Disputants must now resolve disputes domestically, resorting to inter-
national arbitration only if they can prove they have exhausted all local 
remedies over a five-year period. This reverses the classic BIT emphasis 
on guaranteeing immediate international arbitration rights to foreign 
direct investors. To ensure the impartiality of international tribunals, 
arbitrators will now be required to abide by strict norms of disclosure 

and conduct, relating particularly to possible conflicts of interest. At 
the same time, all documents relating to the dispute are to be shared 
with the public, who will also have the right to hear tribunal arguments 
through video links. There are now limits on the international tribunal’s 
power to award monetary compensation.

More Issues Exempted from Treaty Purview

India has dramatically expanded the list of treaty exemptions beyond 
the national security exemption permitted by the 1993 model BIT. 
To start with, foreign firms engaged in a tax dispute with the Indian 
government cannot employ their home country’s BIT to seek legal 
action. Similarly they cannot invoke treaty rights to block new host 
country policies/regulations relating to compulsory licensing, state 
subsidies, government procurement, public health and safety, environ-
mental protection, and financial stability. 

Renewable, Ten-Year Life for Each Treaty 

From henceforth, each new BIT will last just ten years, unless specifi-
cally extended, and be reviewed every five years. Treaty provisions 
can also be amended at the request of either party. While, on the one 
hand, this means that foreign investors’  treaty rights might shift as each 
treaty lapses or is renewed, it also gives them the opportunity to work 
through their governments to ask for a more favourable revision of 
particular provisions. 

Conclusion

India’s hardened BIT stance seems to contradict its determined push 
to build global investor confidence and boost inward FDI flows. Well 
aware of this, the Indian Government is reaching out to other leading 
FDI home and host economies (including Brazil, South Africa, Canada, 
Australia, and the United States) to explain its position and explore 
commonalities. It appears to be encouraged by European countries’ 
wariness of strong ISDS provisions in the investment chapter of the 
Transatlantic Trade and Investment Partnership (TIPP) agreement, and 
the widespread resistance to unconditional investor protection from 
labour unions, environmental groups and civil society in the industrial-
ized world. Significantly, the TIPP has introduced unprecedented provi-
sions to protect states’ policy space (Hodgson, 2015), many echoing 
India’s own modifications. 

Looking ahead, these IIA-related developments appear to herald a 
softening of the historical ideological demarcations between industri-
alized home countries and developing host countries. With 55 percent 
of yearly global FDI inflows being received by developing countries 
(UNCTAD, 2015a), many of them, particularly India and China, are of 
increasing strategic interest to foreign direct investors. Their concerns 
are thus more likely to be heard internationally. At the same time, since 
developing countries are now responsible for 35 percent of yearly 
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outward global FDI flows (UNCTAD, 2015a), they might be more sympa-
thetic to traditional home country positions. 

All this is likely to work to India’s advantage, in triggering a more 
widespread international renegotiation of the legitimate rights and 
duties of both investors, and their home and host states.
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Endnotes

1	 This is for the 447 cases for which UNCTAD has the necessary data.

2	 This is for the 106 cases for which UNCTAD has the necessary data

3	 Nine of the cases against India relate to Enron’s ill-fated Dabhol project in 
Maharashtra, five from the telecommunications-related events discussed 
in this article, one to coal, and one to ports.

4	 All these cases related to Enron’s Dabhol power project of the early 1990s. 
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